
BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 2005-63-C- ORDER NO. 2006-199

MARCH 28, 2006

IN RE: BellSouth Telecommunications, Inc. - Transit

Traffic Tariff2005-50
) ORDER

) DISMISSING

) COMPLAINTS

)

I. INTRODUCTION

This matter comes before the Public Service Commission of South Carolina on

the complaints of various parties pursuant to the filing of Transit Traffic Tariff2005-50

by BellSouth Telecommunications, Inc. (BellSouth) under S.C. Code Ann. Section 58-9-

576 (Supp. 2005).

Transit Traffic Tariff2005-50 was filed with the Commission on February 2,

2005. Subsequent]ty, various Petitions to Intervene and/or Complaints were filed by the

South Carolina Telephone Coalition (SCTC), United Telephone of the Carolinas

(United), Sprint Spectrum, L.P, Sprint Communications L.P., AT&T Communications of

the Southern States, LLC (AT&T), South Carolina Cable Television Association

(SCCTA), Southeastern Competitive Carriers Association (SECCA), and ALLTEL

South Carolina, Inc. (ALLTEL). The Complaints were noticed in accord with the

instructions of the Commission's Docketing Department. Order No. 2005-269 allowed

the withdrawal of the Petition and Complaint filed by the Southeastern Competitive

Carriers Association.
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Subsequently,ahearingwasheldonAugust22,2005,in theofficesof the

Commission,with theHonorableRandyMitchell, Chairman,presiding.M. JohnBowen,

Jr.,Esquire,andMargaretM. Fox,Esquire,representedtheSouthCarolinaTelephone

Coalition,JohnJ.Pringle,Jr.,Esquire,andGeneCoker,Esquire,representedAT&T.

RobertD. Coble,Esquire,representedALLTEL. FrankEllerbe,Esquire,representedthe

SCCTA.BenjaminP.Mustian,Esquire,representedtheOffice of RegulatoryStaff

(ORS).PatrickTurner,Esquire,representedBellSouth.It wasannouncedat the

beginningof thehearingthatBellSouthhadreachedagreementswith all parties,except

for ALLTEL, regardingtheissueof transittraffic. Accordingly,theonly partieswho

presentedwitnessesin thecasewereALLTEL andBellSouth.ALLTEL presentedthe

testimonyof JayneEve.BellSouthpresentedthetestimonyof KennethRayMcCallen.

II. DISCUSSION

TransitTraffic Tariff2005-50 wasfiled undertheprovisionsof S.C.CodeAnn.

Section58-9-576(Supp.2005),which providesfor analternativeregulationplanfor an

electingcompany.Undertheprovisionsof thisplan, anelectinglocalexchangecarrier

(LEC) files tariffswhich arepresumedvalid and,for price increasesandnewservices,

becomeeffectivefourteendaysafterfiling. Section58-9-576(B) (6). Further,another

part of this sectionstatesthat"The LECsshallsetratesfor all otherservicesonabasis

that doesnotunreasonablydiscriminatebetweensimilarly situatedcustomers.All of

theseratesaresubjectto acomplaintprocessfor abuseof marketposition..." Section58-

9-576(B) (5). Accordingly,theburdenof proof in this processfalls on thecomplainant

to showunreasonablediscriminationand/oranabuseof marketposition.ALLTEL did
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notmeetits burdenof proof in thiscase,so its complaintmustbedismissedunderthe

statutorystandard.Further,all remainingcomplaintsagainstBellSouthin thismatter

shouldalsobedismissed,sincethecomplainantsandBellSouthwereableto negotiate

commercialagree:rnents.

Transittraffic is traffic thatneitheroriginatesnor terminatesonBellSouth's

network,but thatis deliveredto BeUSouthby atelecommunicationsserviceprovider

(TSP)thatoriginatedthetraffic sothatBellSouthcandeliverthetraffic to theTSPthat

will terminatethetraffic. Tr., McCallenat 75.Thetariff provisionsapplyonly in the

absenceof acornraercialagreementbetweentheTSPandBellSouth.Tr., Eveat 34.

ALLTEL presentedthetestimonyof JayneEve,Director-StateGovernment

Affairs. Ms. Evetestifiedthattheproposedtariff is discriminatorybetweensimilarly

situatedcustomers,andthattheCommissionshouldrejecttheproposedtransitrate,or, in

thealternative,requirethattheProposedTariff bemodified to reflect theIntrastate

AccessTandemSwitchingrateof $.00074perminuteof use.Further,Ms. Evestatedthat

thetariff shouldnot beapplicableto InternetServiceProvider(ISP)traffic. Tr. at 32-26.

In rebuttaltestimony,Ms.Eveassertedthat thismattershouldbethesubjectof

commercialnegotiationsbetweenBellSouthandALLTEL andthatALLTEL would

continueto negotiatewith BellSouthon thismatter,althoughALLTEL is concernedthat

approvalof this taJhffwill endanychanceof fair negotiations.Ms.Evefurtherstatesthat

theBellSouthTransitratedoesnot compareto ratesthatBellSouthchargesthe

interexchangecarriers.Ms.EvenotedthatcompaniessuchasALLTEL aresimilarly
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situatedto theIXCs with respectto thenetwork elements required to deliver transit

traffic. Tr. at 38-44.

Kenneth R. McCallen testified on behalf of BellSouth. McCallen stated that

BellSouth's transit tariff provides a service option for TSPs that do not have a contractual

agreement addressing transit service in place with BellSouth and that do not have direct

interconnection for exchanging traffic with other TSPs. McCallen testified that BellSouth

does have a tariffed service known as Access Tandem Switching, but that service only

provides a switching function. He further stated that in contrast, BellSouth's transit

service provides transport, and that an originating TSP using BellSouth's transit service

also uses port/termination and switching functions at BellSouth's tandem switch.

McCallen went on to describe the mechanics of how BellSouth provided transit service

under different scenarios. Tr. at 72-91.

An examination of the entire record in this case reveals that ALLTEL simply did

not meet its burden in this case. ALLTEL alleges that BellSouth's proposal would

establish a default rate that would only be applicable to ALLTEL. The rates in the tariff

were $.003 per minute initially, and $.006 per minute as of January 2006. ALLTEL cites

a similar docket in Louisiana in which the resultant transit rates were set at $.001 for the

first year of the agreement, increasing gradually to $.002 in the fifth year. Posthearing

Brief of ALLTEL at 7. Although a copy of the Louisiana Commission's Order was

attached to ALLTEL's Brief, we were not able to determine how that Commission's

reasoning was applicable to the case before us.
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No "unreasonablediscrimination"wasshownby ALLTEL. Our OrderNo. 2002-

2 heldthat if a Companycanstateagoodreasonfor apricingdifferential onaservice

betweensimilarly situatedcustomers,thenthedifferentratesarereasonable.BellSouth

presentedevidenceto showthatALLTEL is differentfrom othercarriers,andtherefore,

maynotnecessarilybeentitledto thesamerates.BellSouthnotesthatALLTEL doesnot

actasan IXC in SouthCarolina.Therefore,it is not entitledto thesametransitrateasan

IXC. BellSouthassertedthat ALLTEL chargesdifferent ratesfor thesameservices,

citing specificallytheareasof residentialandbusinesstelecommunicationsservices.

ALLTEL alsoattemptedto showunreasonablediscriminationby statingthatBellSouth's

transitserviceis not pricedidenticallyto whatALLTEL viewsasBellSouth'sanalogous

accessservice.BellSouthpointsout thatthedifficulty is thatwhenaccesschargeshave

beenlowered,BellSouthusuallyderivesanotherbenefittherefrom,suchasaUniversal

ServiceFund(US]F)withdrawalor otheroffset.No suchoffsetis presenthere.SeePost-

HearingBrief of BellSouthTelecommunications,Inc.AlthoughALLTEL makesa

numberof points,it makesnoattemptto addressthecostof theservicein anattemptto

showthatthepricing constitutesunreasonablediscrimination.Without this information,

this Commissioncannotmakeadeterminationthatthepricing involvedin thetransit

traffic tariff constitutesunreasonablediscrimination.

Further,althoughALLTEL suggeststhatBellSouth'spricingof thetransitservice

constitutesan "abuseof marketposition"underS.C.CodeAnn. Section58-9-576(Supp.

2005),BellSouthpointsout thatarecentamendmentto thatstatutestatesthat"[r]ates that

exceedthe[TSLR]_C]of anoffering...do notconstituteanabuseof marketposition."
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ALLTEL hasoffered no evidence to show that the price of the transit traffic tariff is

below TSLRIC. In fact, ALLTEL's witness specifically admitted that it was not. Tr. at

49. Lastly, ALLTEL states that the transit tariff should not apply to ISP-bound traffic,

because this traffic is interstate in nature. BellSouth asserts that this should not stop

BellSouth from being able to charge for the intrastate portion of the call. We agree with

BellSouth's position on this last issue.

IlL ]FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Be]tlSouth operates under the alternative form of regulation set forth in

S.C. Code Ann. Section 58-9-576 (Supp. 2005).

2. This statute provides that BellSouth's tariffs are presumed valid and

become effective ,;even days after filing for price decreases and fourteen days after filing

for price increases and new services.

3. BellSouth filed its transit tariff on February 2, 2005. The tariff was

presumed valid as of February 16, 2005.

4. As a party challenging the tariff, ALLTEL (or any other Intervenor-

Complainant) beat's the burden of overcoming the statutory presumption of validity.

5. All Intervenor-Complianants were able to reach a commercial agreement

on this issue at the time of the hearing on this matter, except ALLTEL.

6. ALLTEL failed to meet the burden of proof mandated by S.C. Code Ann.

Section 58-9-576 (Supp. 2005), in that it did not show unreasonable discrimination, nor

did it show an abu:_e of market position.

7. ALLTEL's complaint should be dismissed.
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8. A]ll otherremainingcomplaintsin thismattershouldbedismissed,in that

theotherpartiescameto agreementson thetransittraffic matterwith BellSouth.

.

2.

3.

Commission.

IV. ORDER

ALLTEL's complaint in this matter is dismissed.

All remaining complaints in this matter are dismissed.

This Order shall remain in full force and effect until further Order of the

BY ORDER OF THE COMMISSION:

ATTEST:

G. O'Neal Hamilton, Vice-Chairman

(SEAL)


